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Dear Mr. Hammond:
The Florida Department of Baz Lunc and Flnance appreeinies e
poporitunity to submit comments on tae Treasury Deparment's
Advance Notice o7 Proposed ’Rulemnmnw °gar::ng 200285 10 ACToun'S
ar financial institutions through payment service providers. tublished

3
the N*e*ul Register on January 3, 1989,
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VY2 look mrwar“ {0 coniinuing to work with vou as the
benefit transfer initiative continues.
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Flortda Departiment of Banking and Finance's
Comments on the Treasury Department's Advance
Notice ot Provosed Rulemaking as published in 1:$/0Q "ANPRM™

The advance actice ot ;:r:l;osc:i rulemaking {(TANPRM™Y nublished in the Foder
- 3 y -1 - A s - T
R g ster on January 3. 1999 noted that, prior to the establishment of the Treasury
1

ectronic transier (o LAA accounts ‘r ter this vear. certain tfinanciai institutions have

entered 1nto ;m;mge nents with nen sitory payment service providers. suca as check
cashers. currency dealers and excha s. and meney transmitiers. Through these

nger
arrangements. recipients of 2lectrenic federal payments depesited into 2 nen-ZT A
account may gl acc2ss 10 venetit payments rcugh a pavment servica Trovider. o3
oppesed 1o diractly dirough the {inancial institution.

As the regulator of state-charterad fnancial institutions and payment servics troviders
; D ia gl ~prrom [N -
in Floricda the Devarmment ha

transfers :nd the VCiving LS'LC*.I‘.CF.SF.lp cerween these ind

£ ) a— .
A1 Q - -
CiCse ‘_/ followed the advent of Federal electronic cenait
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Financial institutions saould. if sossibie, be oroulbited from atering into
relationsiaics with Tovment servics nroviders.

Zased on our review of the lederci elecironic ocenelit services cur:entlv seing oifered
through payment ser-ice providers. we recommenc that Treasury Dronibit financial
InSTUtions iron inte relaticnships with croviders th vouid allow fecderal

M e - ey - “ra ‘:- 1 -l 1 v
clectronic censrit recisients ¢ racalve penerits throush the orovider,

“We ars awars that several of the existing preducts are ceing >ffersd threugh providers
and financial insum Lcns Wilh outsiancing repulations. However, uowwrg slectronic
federal tenefiis to Se cifered througa a croader set of service nrovicers is. In cur view,
ultimatelv harmiul tc the consumer and Sustrates the goal of Zeting these consumers

into the tan {-n" SVSWSL

In the svent that Tr2asury deoes not crenibit federal slecironic benefir iransizr recivients
from recsiving benerits trcugh cavment service prov: d ers, the Cecarmment
rzcommends the oilowing:

Treasury should oronibit anv advancses on anticivated Faderal £XT beneflt

EanEHIS.

Over the last several vears, the Department has had a great deal of 2xperience with the
rapidly expanding payday loan industry. The Florida Legislature is currently reviewing
a bill that would raise these industries allowable rates in Florida from 10% to 13%. We
are opposing this industry initiative. We are also cpposed to any initiative to expand the
reaches of this industry to those currently without bank accounts.

The existing payday lcan industry serves banking account customers who have
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shert-term needs tor cash and cannct or cheose net to use less costly altermatives. In the
tvpical transaction in Florida. an individual writes the pavment service provider a check.
icl i ees to held for 14 days. Tae provider charges a 10 fat fee for
this service. At thc of the 14 day peried. the customer either 1'ef:u chases the check
with cash or simply a 1 ws the check to be placed into the pavment svstem. |
alternative, if the customer does not have the monev in nis/her ace Lnt ¢ pav or the
heck. Florida law dees not allow the service provider o “roil over” the ransact

¢ cn. As

a practical marer. many of these ransacters ;;e ode; cvertilezz '1? V. w'l:': he cusicmer
~la ) P . 1 S Eeaya Ao >

continuaily zaving the 10% fee in order to keep the check Trom 2ntering

or insuiiicient runds.

-,

Svstem and . emg rerumed

The Deparument is concerned that payvment service provicers currently offering pavda
. -

loans to these with bank accounts Nul ‘ncreasingly offera similer *rfcuc: 0 feceral
venefit recipients. Tiis would allow th :'ec1p1a1t: recelve a DOrTicn Of ais her Cenetlt

- ' > . : r“ 3. - 1 .- -~ ~ ~
sarly for o Zes. Receiving federz oer. fits electronicaily through a service srovicder
. X
airsady costs the recivient more than 2aving an ZTA aCCOURT OF CORUNUING TC fecelve 2

N —~— . 1 _“ -~ - - R P
check. The additionai Zess that must 31C icr '_E’CL 1€ an :‘31'1'/ cenernican 2 EC.'.‘/ recuce

the menthiv tenent ultimately received.

The pavday lcan incusay currently cails 1ts preduct” eferred oreseniment . An
approrriate term for the ex:ansion ci the dererrad presentment precuct inio the fecderal
ceneflt markat would se “expedited withdrawal”. For exampie: 11 an 2xpedited
withdrawsl service aiready availavie in Florica, a benefit cusiomer can ov vardraw hisiher
account bv 380 fcr an additional 16, 9 fee. The overdrait protec tion. whether used or

not, cosis the customer 57 a menth. In fact, the customer. when contracting with the
servics srovicer. dees not have the crticn of oot getiing the overdral sroizciicn.

The fess associated with this service tear ne relationship to the providers fisk. For

wample. the same service provider may offer a deferred pre SC"lt”l nt preduct at 3 260%
annual percentage rate, yet charze a 550% APR for the sxpedited withdrawal cra
federal pbenefit. The cost of this Nm;crawal to the customer is unconscionacle. The
early withdrawal of a federal benefit carries less risk than a typical ceferred presentment
transaction, in that the provicer is guaranteed tc receive his recavment at the time of the
customer’s next cenefit ransfer.

Financial institutions should be resoonsible for adequate disclosures.

Treasury has stressed that financial institutions in arrangements ‘with third-party
providers should provide appropriate disclosures to customers as to fess imposed by all
parties to the arrangement, the legal relationships involved, and the applicability of
federal deposit insurance.
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In the ANPRML Treasury has also asked for comments as 1o whether enhanced
disclosure requirements should te imposed on financial instiuticns regarding zreducts
offered to tederal benerit reciptents through service providers. While most instituticns
and providers provide appropriate disclosures. the Department has :"und other instances
where such disclosures were not adequate or timelv. In cne instanc

disclosures reviewed by the Department were constructed in 3 manner making it
difficult to determine into which financial institution the cu ‘s tenenitwould ce
deposited. In at least one instance. the customer’s rights under Reguletion = of e
Federal Reserve Board and/or the apvlicability of Federal deposit ins :
explained. The timeliness with which the recipient receives the disclcsurss isaisoan
issue. For instance. simple. one- page, sign-up sheets are utilized sv the servics
provider to initiate the service. Tne recipient dees not receive iniormation regarding
fess and consumer grotecticn arier he signs up.

Tae ~,e:'oartme*lt agrees with Treasurv that the {inancial instituiicn in which the
civient’s benefit is ultimately decesited bears some resTensivility ic ansure e
Procer GIQC]CQdI\.S are mace at Lhe ame he/she signs s fcr e service. Atthe szme
time, In many instances it is not the financial institution or ixe service srevider. tut
rather a third party, that is respensitle for markating and servicing the feceral ﬂ'ec:rcnic
benefit relationship. Cenerallv, the financial institution is completely insuiated Tom the
consumer complaint resolution precess. qipcc' no regulatory state or fecerzl leveal
regulatory nexus exists regarding these third parties. it is viial that Znancial institutions
offering these bank accounts through payment service providers se neid acccuntacle for
adequate, understandacle and timely disclesure of all fees and consumer protecticrns
associated with federal zlectronic benefit services offered threugh savment service
providers. Such discicsures should contain the name, address. anc thone zumcer or" e
financial institution. Tais would assure the recivient of a zeint of contact, should he/she
fail to have a complaint satisfactonily resolved by either the pavment service srovicer or
the third party servicer :

Benefit recipients saould have uninterruptad access to their funds in the event a
service provider ceases operation.

Certain payment services providers offering federal electronic benefit servicss do net
issue a debit card, but require benetlt recipients to come to the provider o receive a
benefit check. In these instances, the recipient must notify the financial institution in
writing if he/she desires to change the payment service issuer where the check is
physically received.

The Department is aware that the existing payment service providers dealing with
federal electronic benefits in this fashion have done so successfully, with few if any
consumer complaints. As the practice of providing electronic benefits bv check through
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!AJLII/I’I'ICH[ service sroviders Irows, howe cver, the L@pul‘fﬂ;@ﬂ[ IS Cnearied natl nstances

may arise where reciplauts ¢ u‘a nave the'r Deneill straam nemuried o sever
r

months. due 1o the {fatiure o

Benefits nrovided throuesh check-pvasad 2iecrtronic denariy svsrams saonld te
coverad bv siate vermissiple investmeni. bondine, and aet worsl raouiremen:s.

in the January 8. 1568 ANPRML, Treasury expressed concern that a cocmmcen

characteristic or pavinent service providers is that :hev ar2 10t sutlect 10 somoranensite
federa: "°'3‘,llat10u and are zeneraily subject cnly to limited reguiation. if anv. at the sl
level
The certien of the pasment service srovider incusiry mest activaly invelvad in the
al zlecironic tenefits is, cf course, the check cashi

savment of feder

ortions of this incdusirv have, in wm. histericallv degenced on the cashing of federal
cenefit checks for a significant percentage cf their businsss. '
States are tecoming incrsasing actve in the reguia Lcn of the check tasning indusiy.
A least twentv-3seven states currently regulate the indusiry. Flerida insttuted a
registration requirement and fee caps cr chec& cashers in 15%«, anc at the same iime
established a regisirazicn requirement for all cther money services susinesses as defined
by Treasury’s Financial Crimes Znicrcement NeTwery,

-

Thus, state reguiaticn of this incustry is evolving as check cashers themselives 2volva.
In our view. the next phase cf this evoiution snould apply in certain instances. ¢ check
cashers, state permissible invesument, bending, and n wcr:h requirsments. Up o this
celnt, such requirements nave generally only aoohed issuers of sayment insruments
and remitters of funds zither domestically or abread.
In the check-vased federal electronic benefit svstems offersd through sayment service
providers, the check casher has entered into a fiduciary relaticnship with the benefit
recipient and has access to the recipient’s benefit when it is housed -vithin the trust or
pooled bank account in the check casher’s name. The checi issued by the check casher
is pavable through the check cashers account. For these reasons, it is the Department’s
opinion that check casher’s offering check-based delivery of federal electronic benefits
are acting as payment instrument iSsuers.

y
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At least terry-three states regulate the 1ssuance of payment instruments. se the
regulation ot this pertion of the money ser‘/ices cusiness indusit is much mere
pervasive at the state level than the regulation of check cashers. State law in this area
generally requires that any outstanding pavment instrument (which in cur view would
include cutstanding federal denetit payments) be coverad by permissibie investments on
the part of the issuer. n Florida's case, permissible investmenis backing up anv
outstanding pavment instrumenis include cash. cwa '1 ates of derosit. 2o
obligations. shares in a menev markat fund. or an investment ’:e;:r'.ng aratng o
the thres highest zracdes as defined bv a nationally re og*mizecl Taung serice.
Benefits not coverad Ov federal deposit insurane= should be coverad Hv siate
permissible investmext and bonding siatuzes.

In a debit card-pased svsiem currently ofierzd through pavment service. the federal
beneflts that init 'ﬂ' are romcally transmitted o an indivicual recipient’s accouns
are “swept’ Into an | 11:1-151.:351 account of e cayment service revicder. inthe case of
payment service srovicers pooling cenefit recipient funds inn uninsursd 2CCounis. T is

vital that such provicers oe llcensed by the states and sugject to siate sermissibie
invesiment and ccncing siatues.

The states have had a leng histery ci regulating payment insirument (ssuers and
remitiers. ~or instance. Fleorida, along with most states. has reguiated cavment
Instrument issuers since 1563,

State permissibie mveswent statuies essentially pericrm as a hundred cercent reserve

requirement. Tlorica law reguires that payment insirument issuers and remitters <7
funds demesticallv anc accard have permissivle investments 2gqual 1o their ouisianding
transmittal Habilities and alco nave a bond in place which shall run to the benefit orf anv
claimants against the issuer or remitter. Taus, to the xtent that Treasury ailows the
cooling of federal recivient oe*leﬁts Into uninsured accounts. such acccunts shoulc ce

treated for the purgzcses of state law as containing payment instrumens: lapilities subjec
10 state law.

Benefits provided through debit card-based electronic benefit svstems mav be
violating state laws regarding interstate brancaing and/or devosit taking and thus
should be prohibited.

To the extent, in a debit card-hased system, such accounts are nct treated for the
purposes of state law as containing payment instrument liabilities subject to state law.
such accounts are depository in nature and therefore may be violating state laws
regarding interstate branching and/or deposit taking.
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A current debit card a} m offered in Florida allows the federal benetit zecinient to
make deposits into his account through e‘t‘ler a "manned ATM atthe ¢ pavment serv ice
provider or through certamn ATMs m Florida. These deposits are made in

state bank.

In Florida. a manned ATM is considered a branch. [t is. therarere. illegal for a bank not
authorized to do business in our state to allow withdraw al Or derosits oy customers
into a Florida-vased muanned ATM. Such a practice constitures iilezal branching under
F‘!or?da’s interstate vanking and oranching law. It is also a viclation of Tlerida law for
ch banks to take depoesits at an unmanned ATV, Such oractices facili goetis
Lmonshms cerwesn pavinent service vrowce and financial insttutions are in

1

violation of siate law and skould be crohibite



